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An attorney must exercise reasonable care, skill, and knowledge in the conduct of litigation on behalf of a client and 
must be properly diligent in the prosecution or defense of the case. 


An attorney who undertakes to perform services for a client in the conduct of litigation impliedly contracts to exercise due care, 
skill, and knowledge of the law in the conduct of the client's business, and the attorney's negligence in that regard is a breach of 


his or her undertaking. | Where the attorney's conduct in the handling of litigation falls substantially below what is reasonable 


under the circumstances, the client's remedy is against the attorney in a suit for malpractice.” The law demands that attorneys 
handle their cases with knowledge, skill, and diligence, but it does not demand that they be perfect or infallible, and it does 


not demand that they always secure optimum outcomes for their clients.? An attorney is not liable for the loss of a case unless 
such loss occurred by reason of the attorney's failure to possess a reasonable amount of skill or knowledge or by the attorney's 


negligence or failure to exercise reasonable skill and knowledge as an attorney.* While it is the attorney's duty to adopt all 
honorable means of advancing the client's cause,’ the attorney is under no obligation to maintain positions which do not accord 


with the attorney's own notions of law and justice simply because they tend to the client's advantage.° 


Once retained, and especially after having filed a client's claim in court, an attorney has the responsibility to pursue the 
facts and the law diligently to preserve the client's rights and interests.’ While an attorney may be liable to the client for the 


attorney's neglect to prosecute or defend an action,® an attorney is not liable for negligence in the conduct of litigation where, 


WESTLAW 


§ 375. Liability for conduct of litigation, 7A C.J.S. Attorney & Client § 375 


notwithstanding such negligence in the prosecution” or defense!’ of a suit, the client has no cause of action or meritorious 
defense as the case may be. Similarly, where other conduct of an attorney with respect to litigation results in no damage to 


the client, the attorney is not liable. |! However, no proof of financial harm due to the satisfaction of a judgment is required in 
a legal malpractice action. 12 An attorney employed to conduct litigation cannot be held liable for acts of a third person with 


respect to matters which are outside the scope of the attorney's duties. 13 


An attorney generally is not permitted to shift to the client the legal responsibility that the attorney was hired to undertake 
because of his or her superior knowledge. 14 Indeed, it is well settled that an attorney has the responsibility to investigate and 


prepare every phase of the client's case!’ and comply with the rules of court so as to protect all the rights of the client. 16 An 
attorney has a duty to keep himself or herself informed as to the progress of the case so that the attorney may take whatever 


action may be necessary to protect the client's interests. 17 An attorney must keep the client informed as to the state of the client's 
business, be open and frank with the client, and not conceal the truth. 1g Furthermore, the client is entitled to the benefit of the 


opinions, conclusions, and theories of the attorney as may be reflected from the contents of the attorney's file. 1 


The manner of conducting the course of litigation is largely within the discretion of the attorney, subject to the principles of good 


faith and the canons of legal ethics,”” and simply because the client”! or another attorney”? does not agree with the manner in 
which the attorney has prepared and presented the case does not make the attorney negligent. An attorney engaged in litigation 
is granted latitude in choosing among legitimate but competing considerations and is not liable for an informed tactical choice 


within the range of reasonable competence.”* That the attorney has made an unfortunate selection of remedy or other procedural 
step does not necessarily impose liability upon the attorney where he or she has made an honest choice’ unless the reasons 


for the choice are deficient.”> 


CUMULATIVE SUPPLEMENT 
Cases: 


Any failure of attorney to notify client of termination of representation did not cause client to lose her former husband's life 
insurance proceeds in declaratory judgment action filed by insurer in which she defaulted, as required for client to succeed 
in legal malpractice action; client terminated attorney by e-mail prior to insurer's filing of motion for default judgment, and 
retained substitute counsel prior to entry of default. Berridge v. McNamee, 2016-Ohio-4716, 66 N.E.3d 1266 (Ohio Ct. App. 
2d Dist. Montgomery County 2016). 


[END OF SUPPLEMENT] 
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Footnotes 

1 U.S—Bury v. McIntosh, 540 F.2d 835 (5th Cir. 1976). 
Retained or appointed counsel 
Every advocate has essentially the same professional responsibility whether he or she accepted a retainer 
from a paying client or an appointment from a court; in preparing and evaluating the case, and in advising 
the client as to the prospects for success, counsel must consistently serve the client's interest to the best of 
his or her ability. 
S.D.—State v. Korth, 2002 SD 101, 650 N.W.2d 528 (S.D. 2002). 

2 U.S.—Link v. Wabash R. Co., 370 U.S. 626, 82 S. Ct. 1386, 8 L. Ed. 2d 734, 6 Fed. R. Serv. 2d 831 (1962). 
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Mass.—Meyer v. Wagner, 429 Mass. 410, 709 N.E.2d 784 (1999). 

U.S.— Outboard Marine Corp. v. Liberty Mut. Ins. Co., 536 F.2d 730 (7th Cir. 1976). 

Cal.—Silver v. Shemanski, 89 Cal. App. 2d 520, 201 P.2d 418 (2d Dist. 1949). 

Ind.—Ashbrook v. Ashbrook, 174 Ind. App. 134, 366 N.E.2d 667 (1977). 

Vt.—In re Decato, 168 Vt. 579, 719 A.2d 390 (1998). 

Duty to try case 

If the client desires to proceed to trial and an attorney amasses considerable billable hours in preparation for 
trial, especially after informing the client that "all the work necessary for trial" was essentially completed, 
then the attorney has an obligation to try the case for his or her client absent extenuating circumstances. 
R.I—Katz v. Mangiarelli, 765 A.2d 1198 (R.I. 2001). 

N.Y.—Siegel v. Kranis, 29 A.D.2d 477, 288 N.Y.S.2d 831 (2d Dep't 1968). 

Fla.—Weiner v. Moreno, 271 So. 2d 217 (Fla. 3d DCA 1973). 

Miss.—Nause v. Goldman, 321 So. 2d 304 (Miss. 1975). 

S.C.—Brown v. Theos, 345 S.C. 626, 550 S.E.2d 304 (2001). 

N.Y.—Rubenstein & Rubenstein v. Papadakos, 31 A.D.2d 615, 295 N.Y.S.2d 876 (1st Dep't 1968), order 
aff'd, 25 N.Y.2d 751, 303 N.Y.S.2d 508, 250 N.E.2d 570 (1969). 

Pa.—Ammon v. McCloskey, 440 Pa. Super. 251, 655 A.2d 549 (1995). 

Nev.—In re Hegarty's Estate, 47 Nev. 369, 222 P. 793 (1924). 

N.Y.—Rupert v. Gates & Adams, P.C., 83 A.D.3d 1393, 919 N.Y.S.2d 706 (4th Dep't 2011). 

Cal.—Cline v. Watkins, 66 Cal. App. 3d 174, 135 Cal. Rptr. 838 (2d Dist. 1977). 

Ill—People v. Knippenberg, 66 Ill. 2d 276, 6 Ill. Dec. 46, 362 N.E.2d 681 (1977). 

N.Y.—Rupert v. Gates & Adams, P.C., 83 A.D.3d 1393, 919 N.Y.S.2d 706 (4th Dep't 2011). 

Criminal defense 

Defense counsel's duty to investigate exists regardless of the defendant's admissions or statements to counsel 
of facts constituting guilt or the defendant's stated desire to plead guilty. 

Mont.—Bone v. State, 284 Mont. 293, 944 P.2d 734, 70 A.L.R.Sth 663 (1997) (overruled on other grounds 
by, Whitlow v. State, 2008 MT 140, 343 Mont. 90, 183 P.3d 861 (2008)). 

Ill.—People v. Watkins, 34 Ill. App. 3d 369, 340 N.E.2d 92 (1st Dist. 1975). 

Ga.—Venable v. Block, 138 Ga. App. 215, 225 S.E.2d 755 (1976). 

Ind.—Ed Martin Ford Co., Inc. v. Martin, 173 Ind. App. 428, 363 N.E.2d 1292 (1977). 

Mo.—In re Sullivan, 494 S.W.2d 329 (Mo. 1973). 

N.J—Passanante v. Yormark, 138 N.J. Super. 233, 350 A.2d 497 (App. Div. 1975). 

La.— Cousins v. State Farm Mut. Auto. Ins. Co., 258 So. 2d 629 (La. Ct. App. 1st Cir. 1972). 
U.S.—Knapp v. McFarland, 344 F. Supp. 601 (S.D. N.Y. 1971), judgment modified on other grounds and 
remanded, 457 F.2d 881 (2d Cir. 1972). 

Unsuccessful claim brought in good faith 

An attorney's decision to bring an antitrust action against the client's competitor in state court under a state 
antitrust statute was an error in judgment that did not support a legal malpractice claim although the antitrust 
action was unsuccessful because there was no underlying conspiracy; whether a conspiracy was required 
to support a state antitrust claim was an open question which had not been previously addressed by a state 
court, and the attorney brought the antitrust action in good faith. 

Kan.—Bergstrom v. Noah, 266 Kan. 847, 974 P.2d 531 (1999). 

Tenn.—Stricklan v. Koella, 546 S.W.2d 810 (Tenn. Ct. App. 1976). 

Wash.—Lynn v. Lynn, 4 Wash. App. 171, 480 P.2d 789 (Div. 2 1971). 

Cal.—Barner v. Leeds, 24 Cal. 4th 676, 102 Cal. Rptr. 2d 97, 13 P.3d 704 (2000). 

Cal.—Banerian v. O'Malley, 42 Cal. App. 3d 604, 116 Cal. Rptr. 919 (1st Dist. 1974). 

Tenn.—Stricklan v. Koella, 546 S.W.2d 810 (Tenn. Ct. App. 1976). 

U.S.—Hood v. McConemy, 53 F.R.D. 435 (D. Del. 1971). 
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